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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

ARTHUR ROUSE, CLAUDE HOFFMAN, GUY
CURTIS, MICHAEL KANIPE, DOUGLAS
WARNER, CARLTON RIDER, DANNY FRITTS,
RICHARD BOONE II, TONY PELLIN, MARK
ASHLEY, TERRY GEORGE, WILLIAM
TAYLOR, LOREN WICKER, MICHAEL LAKE,
STEWART GATES, ROBERT McMURRAY,
ERICK DeFOREST, ANTONIO MANNING,
HILTON EVANS, JOHN DOE, ONE through
SEVEN, on behalf of themselves and all other
similarly situated individuals,

Plaintiffs,
CASE NO. 06-CV-10961-DT

v. JUDGE PAUL V. GADOLA
MAGISTRATE JUDGE PAUL KOMIVES

MDOC DIRECTOR PATRICIA CARUSO,
WARDEN BLAINE LAFLER, AND DEPUTY
WARDEN BARBARA MEAGHER, THEIR
SUPERIORS,  SUBORDINATES,  SUB-
C O N T R A C T O R S ,  C O N T R A C T O R S ,
REPLACEMENTS, PREDECESSORS, AND
JOHN/JANE DOE, EIGHT through FOURTEEN, in
their individual and official capacity,

Defendants.
                                                                                  /

REPORT AND RECOMMENDATION ON PLAINTIFF ROUSE’S MOTION FOR
SUMMARY JUDGMENT (docket #43)

I. RECOMMENDATION: The Court should deny plaintiff Rouse’s motion for summary

judgment (docket #43).

II. REPORT:

A. Procedural Background
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1. General Background

Plaintiffs, nineteen current and former inmates of the St. Louis and Mid-Michigan

Correctional Facilities in St. Louis, Michigan, commenced this pro se civil rights action pursuant

to 42 U.S.C. § 1983 on March 3, 2006.  Plaintiffs bring claims, on behalf of themselves and a

purported class of all prisoners at the St. Louis and Mid-Michigan Correctional Facilities, against

the defendant prison officials relating to the conditions of confinement at the facilities.  Plaintiffs’

complaint is divided into five claims for relief: (1) an Eighth Amendment claim based on denial of

medical care and medication, dangerous noise levels, denial of restroom use, serious disease

outbreaks, and prisoners being forced to wait in the cold to receive medications; (2) an Eighth

Amendment claim based on cold cubicles and poor ventilation, cramped living space, denial of

hygiene, and contaminated drinking water; (3) an Eighth Amendment claim based on the lack of a

proper fire suppression system, overcrowded conditions, and prisoner access to inmates’ files; (4)

a First Amendment access to courts claim based on inadequate law library time and inadequate law

library resources; and (5) a Fourteenth Amendment due process claim based on removal of property

without a proper hearing and removal of funds from prisoner accounts without hearing and in excess

of that authorized by law.

Currently pending before the Court are 15 separate motions filed by the parties.  This Report

addresses plaintiff Rouse’s motion for summary judgment, filed on December 11, 2006 (docket

#43).  The remaining motions are addressed in separate Reports and Orders entered on this date.

2. Background Relating to the Instant Motion

On December 11, 2006, plaintiff filed a combined amendment clarification (i.e., a reply to

defendants’ response to his motion to amend) and motion for summary judgment.  Plaintiff argues
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that the complaint alleges serious constitutional and statutory violations and that defendants have

failed to respond to these allegations other than by filing a defective motion to dismiss.  Plaintiff

argues that defendants have not filed any valid defenses, and that there is not any material fact which

is in dispute.  Because of the seriousness of the allegations and defendants lack of a response,

plaintiff argues, the court should grant summary judgment to the plaintiffs.

B. Analysis

Under Rule 56, summary judgment should be granted “if the pleadings, depositions, answers

to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.”

FED. R. CIV. P. 56(c).  “An issue of fact is ‘genuine’ if the evidence is such that a reasonable jury

could return a verdict for the non-moving party.”  Hedrick v. Western Reserve Care Sys., 355 F.3d

444, 451 (6th Cir. 2004) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).  “A fact

is material only if its resolution will affect the outcome of the lawsuit.”  Hedrick, 355 F.3d at 451-52

(citing Anderson, 477 U.S. at 248).  In deciding a motion for summary judgment, the Court must

view the evidence in a light most favorable to the non-movant as well as draw all reasonable

inferences in the non-movant’s favor.  See Sutherland v. Michigan Dep’t of Treasury, 344 F.3d

603, 613 (6th Cir. 2003); Rodgers v. Banks, 344 F.3d 587, 595 (6th Cir. 2003).

The moving party’s initial burden differs depending on whether the non-movant or the

movant bears the ultimate burden of proof on the issue on which summary judgment is sought.

In the former case, “[t]he moving party has the initial burden of showing the absence of a genuine

issue of material fact as to an essential element of the non-moving party’s case.”  Hedrick, 355

F.3d at 451 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)).  To meet this burden, the
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moving party need not produce evidence showing the absence of a genuine issue of material fact.

Rather, “the burden on the moving party may be discharged by ‘showing’ -- that is, pointing out

to the district court -- that there is an absence of evidence to support the non-moving party’s case.”

Celotex Corp., 477 U.S. at 325.  “Once the moving party satisfies its burden, ‘the burden shifts to

the nonmoving party to set forth specific facts showing a triable issue.’” Wrench LLC v. Taco Bell

Corp., 256 F.3d 446, 453 (6th Cir. 2001) (quoting Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 587 (1986)); see also, FED. R. CIV. P. 56(e).

However where “the crucial issue is one on which the movant will bear the ultimate burden

of proof at trial, summary judgment can be entered only if the movant submits evidentiary materials

to establish all of the elements of the claim or defense.”  Stat-Tech Liquidating Trust v. Fenster, 981

F. Supp. 1325, 1335 (D. Colo. 1997); see also, United States v. Four Parcels of Real Property, 941

F.2d 1428, 1438 (11th Cir. 1991); Resolution Trust Corp. v. Gill, 960 F.2d 336, 340 (3d Cir. 1992).

In other words, in such a case the movant “must satisfy both the initial burden of production on the

summary judgment motion–by showing that no genuine dispute exists as to any material fact–and

the ultimate burden of persuasion on the claim–by showing that it would be entitled to a directed

verdict at trial.”  William W. Schwarzer, et al., The Analysis and Decision of Summary Judgment

Motions, 139 F.R.D. 441, 477-78 (1991).  “Once a moving party with the burden of proof makes

such an affirmative showing, it is entitled to summary judgment unless the non-moving party comes

forward with probative evidence that would demonstrate the existence of a triable issue of fact.”

In re Bressman, 327 F.3d 229, 238 (3d Cir. 2003).

Here, plaintiffs bear the ultimate burden of proof at trial on their claims.  Thus, to be entitled

to summary judgment, plaintiffs must present evidentiary materials which establish each element

2:06-cv-10961-SJM-EAS   Doc # 48   Filed 01/24/07   Pg 4 of 6    Pg ID 1008



5

of their claims for relief.  Plaintiffs have not done so.  Although plaintiffs have submitted some

documentary evidence regarding the contamination of the water supply in St. Louis, Michigan, they

have not presented evidence which affirmatively establishes each element of the claims they raise

in their complaint.  Rather, plaintiff Rouse’s motion is premised on defendants’ alleged failure to

file any valid defenses to plaintiffs’ claims.  Because plaintiffs bear the ultimate burden of proof at

trial, however, this is insufficient to entitle plaintiffs to summary judgment on their claims.

Further, plaintiffs’ motion for summary judgment is premature.  The principal dispositive

issue to this point has been the exhaustion issue, unrelated to the merits of the claims, and to date

it does not appear that the parties have conducted any discovery relating to the claims in the

complaint.  Thus, plaintiff Rouse’s motion for summary judgment is premature.  See Sereika v.

Patel, 411 F. Supp. 2d 397, 405 (S.D.N.Y. 2006); Bynum v. District of Columbia, 215 F.R.D. 1, 2

(D.D.C. 2003); Badalament, Inc. v. Mel-O-Ripe Banana Brands, Ltd., 265 B.R. 732, 736 (E.D.

Mich. 2001) (Hood, J.).

C. Conclusion

In view of the foregoing, the Court should deny plaintiff Rouse’s motion for summary

judgment (docket #43).

III.  NOTICE TO PARTIES REGARDING OBJECTIONS:

The parties to this action may object to and seek review of this Report and Recommendation,

but are required to act within ten (10) days of service of a copy hereof as provided for in 28 U.S.C.

§ 636(b)(1) and E.D. Mich. LR 72.1(d)(2).  Failure to file specific objections constitutes a waiver

of any further right of appeal.  Thomas v. Arn, 474 U.S. 140 (1985); Howard v. Secretary of Health

& Human Servs., 932 F.2d 505 (6th Cir. 1991); United States v. Walters, 638 F.2d 947 (6th Cir.
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1981).  Filing of objections which raise some issues but fail to raise others with specificity, will not

preserve all the objections a party might have to this Report and Recommendation.  Willis v.

Secretary of Health & Human Servs., 931 F.2d 390, 401 (6th Cir. 1991); Smith v. Detroit Federation

of Teachers Local 231, 829 F.2d 1370, 1373 (6th Cir. 1987).  Pursuant to E.D. Mich. LR 72.1(d)(2),

a copy of any objections is to be served upon this Magistrate Judge.

Within ten (10) days of service of any objecting party's timely filed objections, the opposing

party may file a response.  The response shall be not more than five (5) pages in length unless by

motion and order such page limit is extended by the Court.  The response shall address specifically,

and in the same order raised, each issue contained within the objections.

s/Paul J. Komives                                          
PAUL J. KOMIVES
UNITED STATES MAGISTRATE JUDGE

Dated: 1/24/07

The undersigned certifies that a copy of the foregoing
order was served on the attorneys of record by electronic
means or U.S. Mail on January 24, 2007.

s/Eddrey Butts         
Case Manager
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